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BRIEF FOR APPELLANT 


Statement of Questions Presented 


1. Whether, probable cause for arrest being in 
issue at trial, such cause may be shown by one other 
than the arresting officer whose absence is not explained. 


2. Whether a guest passenger in an automobile is 


under arrest when the automobile is stopped, assuming 


the arresting officer had probable cause for arrest of 
the driver of the automobile. 

3. Whether a confession, obtained under coercive 
circumstances of police presenting a suspect for eeneis 
fication before complaining witnesses, and prior to 
arraignment of the suspect before a judicial officer, was 


properly admitted before a jury at trial. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,715 


HOWARD R. BAYLOR 


Appellant, 


UNITED STATES OF AMERICA, 


fppellee. 
JURISDICTIONAL STATEMENT 


is on appeal from a final judgment of the 
United States Di.trict Court for the District uf Chiba. 
Jurisdiction cf this cause is had by this Court pursuant 
to Title 28, Sec. 1291, United States Code, as amended. 
Leave tc prosecute this appeal in forma pauperis wes 


granted wy order of the Unitec 2s District Court for 


the District of Columbia as contained in the criginal re- 


cord on appeal. The reporter's transcript of the trial 


proceedings was transmitted to this Cuurt by the Clerk 


of the District Court, as directed by order of this 
Gourt deted July 22, 1954, and decketed in this Court 


on July 27, 1964. 


STATEMENT OF THE CASE 
Howard R. Baylor was charged with 4 ccunts of assault 
with intent to commit robbery against 4 different persons 
at the some time and place, ond 1 count of carrying o 
dangerous weapon, by indictment filed, and upon arraign- 
not guilty theretu. Thereafter, on April 
nt filed in proper person a motion te 
suppress evidence, and cn April 7, 1954 appellant, by his 
attorney, filed a motion to suppress evidence, both said 
motions being directed to suppression of evidence obtained 
by police cfficers through o search of an sikaobdle with- 
cut 2 warrant cr other legal authcrity. These aueisns 
were entertained by the trial Ccurt, and denied April 10, 
The sane'm:tion was renewed at the trial, and 
denied by the Court April 22, 1954 (Tr. 38). A trial was 
had April 21, 22, and 23, 1954 and the defendant ccnvicted 
on all 5 counts by jury verdict (Tr. 1389), and sentenced 


| 


the Court May 19, 1924 to serve 3 to 9 years on each 
counts 1, Z, 3, and 4, id < es concurrent - 
and sentenced to imprisonment for 1 year cn count 5, 
snic sentence tc run cuncurrently with the sentences on 
the first 4 counts. Appellant commenced , 
moz inmecictcly and is presently imprisuned at the Lorton 


2formetcry, Lorton, Virginia. 


about 5:30 P.M, on the 6th day of December 1933, 
Simony, Mrs. Ada Simeny, his wife, Mr. Sidney F, 
and Mrs. Freda L. Brenner, his wife, were! all 


tendin:, their store known as The Capitol Whclescle Distributors 


located at 7515 Georgie Avenue in the District of Columbic, 


a corporation by the fcur. Two men walked 
érew pistcls, anncunced "this is a held-up", 
ordered the four inte a Tack room sture. The 
men accompanied them inte the 
back rocu returning to the front cf the 
see into the front portion of 


room, but heard the front door 


[3] 


that the front door had been opened. The telenhone 4 
| 

the back room rang. Mrs. Brenner answered it, and without 
inguiring who it was told the caller that they were in 
trouble, not to ask any questions, just call the police, 

then hung up. Mr. Brenner went out the back door of 

store, ran down the street and called the police. The 
other three went from the back room of the store into the 
front portion of the store and noticed thet 4 jewelry 
which had previously been inside of a desk was on top 
the des«x and the contents dumped out. These contents Sroka) 
diamonds and other jevelry in small boxes ond peper begs. 
They checked and found that nothing was missing, nor could 
thoy find enyching et 211 missing from within the store. 

A few minutes Later police came co the store end 

descriptions of the two men were given (Tr. 100). 


Sometime vwarlier = man had come 2 


store next door to Capitol Wholesaie Distributors, and 


because ho acted suspiciously an appliance store employee 


watched him as he left the appliance store and get into < 
car in fron¢e. The employee copied down the license number 
He noted that there were two or three other 


[4] | 


He saw the car drive off. Later che 


| 


person coming out of the Capitol 
Distributors { fhaps 36 to 45 minutes 


arrived at the Capitol “hel 


ense tag number, bec he was told 


t 
- 


robbery at Cepitol Wholesalers and he theught i 


o all units for 
tags KG-346 with three or four 
ar (Tr. 161,152). 


12 T&ficer Povle assigned to the K 9 
oO 


in Cruiser 95, cruicing in the vicinity of 7th 
- 


a 


svath of Rhode Island Avenue. He first 


cL Wholesalers. 
the 
c auntaining three or four 


ha Avenue. He Proceeded 


toward North Capitol Street, and then 


cadquarters came cut with 


c 


ond pulled 
Axspetcher. 
tik. 
license, registration co. found 
over the dispatcher 
He $20 two cther persons in the car, one 
rear goat. One of wha he 
appellant, Baylox. Then 


Clark ived in ancuther cruiser. 


tuck the cther ti. out of the car and searched 


ot black revolver, 


Officer Pocle did net talk to the tw coecupants 


of the car at ¢ or ods 2 tell the driver of 
$5,9°). 


Gapitol Whelecal 


PULP Se was to take then 
let the cunmplainants Llovk at choo) He 
tine, and they were 
(Tr. 141). He teld the appellant, 
[us suspect upon being confronted by 
cgized to chen, 
money (Tr.142). 
taking Baylor 2 2 3! c be confronted by the 
four complainant: etective Alion or ancther officer caidc 
"Do you want to say anything to the people.’ 4nd agein 
"Dont t you want to say anything.'' Whereupon Beyler said 
ylogize’ (Tr. 7U). Three or four days later 


went down «t, 


estimony wac adduced OF Court Llicison vfficer 


6£ the Metrvepolitan Police 


aad found ne returd that epuellant was ilicensed 


to carry a gun on December 6, 1953 or at anytine before 
that date. An affidavit of Deputy Police Chief Covell 


| 


the same effect (Tr. 154,155). 


Certcinly the most damaging presentations to the 
jury at appellant's trial were: (1) the testimcny of ccu- 
plainants that appellant apologized to then while he was 
in the custody of a pulice officer and being displayed to 
them in their store a shert time after the held-up (Tr. 58, 
39,105); and (2) the scmewhat specific 
a small silver-plated pistol 
o£ appellant during the hold-up (Tr. 76,81). 

How did the apologetic “eonfessicn" of appellant get 
into the extremely rapid sequence of police activity? By 
the coercion of the officer or vffic< in holding: appellant 
by the belt (Tr. 137), before the hcld-up complainants, 

demanding vf him, “Do you want to say eayehinw 46 the 
and then, "Don't you want tc say anything?" So, 
appellant said, "Well, I apologize." (Tr. 78) Appellant 


at the tine being completely surrcunded by police officers 


(Tr. 137) and confronted by hcld-up victtins who had 
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previcusly been informed by the police cfficers chat the 
hold-up men had been caught and were going tu be breught 
in one by one fcr then to identify (Tr. 72,108). ecouBe 
edly appellcnt was under arrest at this confrontation. 
Appellant was brought tc the cunfrontation foci fol 
ickup point cver 2 miles distant (Tr. 91), in s police 


ear separate from the uther suspects, by cfficers, sther 


| 


than Officer Pocle who stopped the suspected car (Tr. 89), 
ether than Detective Allen who had him by the belt at the 
ecnfrontation (Tr. 133,135) and other than Hecaceive Parlat:. 
who was immediately beside the appellant at the eontcontas 
tion (Tr. 148,137,153). Detective Allen and Perlati had 
the silver-plated pistel at the confrontation having re- 
ecived it from officer Poole at the pickup point (Tr. 39, 
Detectives Allen and Parlati certainly had appellant 


under arrest at the confrontation and had the pistol there 


tou. But they didn't arrest him befuere they got the pistol 


(Tr. 89). They caid officer Pocle hed him under arrest 
(Tr. 132,141,148). But officer Pevls id he did not even 


talk tc him (Tr. 95), but related that one cfficer Clark 
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searchec the car and found a 32, chrome-plated revolver 
(Tr. 87). Officer Poole didn't draw his weapon (Tr. 34), 
didn't tell anybedy that they were under arrest; thought 


the operateor to be under arrest when the car was stoyped 


Officer Poole related that officers Mde ond Clark 


came up in anuther cruiser, arrested appellant, tock hin 

out cf the » searched him, (Tr. 34). Clark searched 

the car and found the chrome-plated 32 under the front seat 
87). Officers Mode and Clark did not testify at the 

trial. 

But the fruits of officer Clark's search laid the 
foundaticn for the subsequent arrest cf appellant,’ his 
confrontation and attendant exhibiticn of the chrone-plated 
revolver, his apologetic confession, and tavdedceten of 


all this evidentiary material at the trial. 


STATEMENT OF POINTS 
. The Trial Ccurt erred in denying the motion to 
seized by police officers without 2 warrant 


or other legal authority. 


2. The Trial Court erred in denying the motion to 


suppress the apologetic confession of appellant and! allowing 


the government's witnesses to testify thereto. 


STATUTES INVOLVED 
The pertinent statutes involved in this appeal in- 
clude the Search and Seizure clause of the Fourth Anendment 
to and the Self-Incriminaticn clause of the Fifth inendment 


to the Constitution cof the United States. 


SUMMARY OF ARGUMENT 
Appellant, though suspected cf a crime, is entitled 
to the protection afforded to all pecple under the Fourth 
Amendment to the Constitution of the United States, tc be 
secure in his person and effects against unreasonable 
rches and 
A revolver, later identified as being in the possess 
of appellant while he was perpetrating a crime, wos re- 
moved from underneath the seat cf an automobile in! which 
avpellant was a guest passenger. This search and Lgtieuas 
accomplished by a police officer without a search 
warrant and prior tc arrest of appellant. dnd it was not 


shown that the search conducted was incident to a legal 
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arrest of defendant. The demonstration in the facts at 
trial of appellant revealed only that one police officer, 
having information that a crime had been comnittedc and 
instructions to be on the lockout fur a car with a certain 
license number, stopped the automobile in which appellant 
was a guest, and asked the operator for his driver's license 
ond autoncbile registration; then 2 other police officers 
arrived, appellant was taken out of the car, and the first 
police officer observed one of the other officers aearek 
the automcbile and seize the subject revolver; iarausen 


appellant was taken to the scene of the crime for identifi- 


cation purposes. 


It is submitted that it was nct shown that the stopping 


officer arrested appellant; nor that the searching cfficer 
arrested appellant privr to the search; or assuming, 
arguends, that he did, that he had probable cause to errest 
appellant. Thus adding up to an unreasonable search and 
seizure of appellant's effects. 

Appellant also ig entitled tu the protection of the 
Fifth ¢mendment to the Constitution of the United States 


and not be compelled to be a witness against himself. 
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Appellant was so compelled when he was forced isto 
confrontation with the complaining witnesses, coerced 


i 


an apologetic confession, which was reiterated at his 


a jury. 

This confession, used against appellant numerous 

during the trial, was cbtained by police officers 
oppellant, 


appellant to « commiting mégistrate 


officers many opportunities for the extr 


fession from appellant; denying appellant the due procecs 


t> which he was entitled under the Fifth Amendcent to the 


Constitution in light of Rule 5 (a) cf the Federal Rules 


of Griminel Procedure. 


ARGUMENT 


arch of an_ gp ScbomeeL in which appella as a 
istcl, later identified 
> ellant curing the 
Siac was en unreascnable search and seigure under 
the Fourth Amendment to the Constitution. 


(With respect to point 1, appellant desires the 
Court to read the following pages of the 
reporter's transcript: Tr. 26-37 inclusive; 85- 
87 inclusive; 94-96 inclusive). 
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The law prefers that searches and seizures of a 
citizen's personal effects by police be made only upon 2 
warrant issued upon probable cause. There is, of course, 
the well recognized exception to this rule that a search 
and seizure will not be deemed illegal if it is incident 
to a legal arrest (i.e. ome on probable eause) of the 
person. The search or seizure may not be made as en explora- 
tion to get evidence to convict the appellant of a crine, 
or to support an arrest, Gouled v. United States, 255 U.S. 


298. 


case there is no doubt that there was a 


: 2 ° 2 | 
search and seizure without the permission of the eppellant 


ond without a warrant. The question then is whether the 
| 


seizure of the pistol was preceded by a lewful arrest cf 
: 

If Officer Poole had 2ll of the information, at the 
tine cf stopping the subject automobile, that he testified 
he had (robbery ecmmitted, specific license number, name 
of auto uwner, 3 or 4 negro males, red '62 Buick going 


south), it would appear that he had reasonable grounds 


for arresting the occupants, and it would appear that he 
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hed reasonable grounds for arresting appellant. But did 


he? 


This Court laid down guide lines for determining what 


constitutes an arrest in Kelley v. United States, 111 U.S. 
App. D. C. 396, to the effect that it is not necessary 

| 
that there be actual force or physical restraint cr formal 


declaration of arrest, but there oust be sone restraint 


| 
of liberty wherein the person arrested understands that 


consequence. 
The closest we get, in the testimony, to ony showing 
that appellant was within the power of Officer Poole under 


circumstances of arrest, is the officer's statement the 
2nd time he was examined on this issue by learned govern- 
ment counsel; as he said (Tr. 86-87): 
"Within a matter of less than a minute, Cruiser 
230, with Officer Mode and Clark arrived on 
the scene. And at this time we tock the other 
two out of the car, and searched then. | 
"Q Who took them out? 


"A The three of us took the other two cut." 
examined on this issue by government counsel, he said (Tr.32) 
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‘Within a matter of seconds, Cruiser 230 was 
on the sszne, with Officers Mode and Clarke. 


"Q What happened 


"A And when they go scene, took the 
other two out 2 car and searched then." 


This has all of the earmarks of an experienced police 
officer trying honestly to answer the questicns propounded 
on this very important and previously clearly @lanentea 
issue of the matter of arrest, and at the sane tine know- 
ing it to be necessary that the elements of arrest be shown. 

The action set forth in the above quoted testimony 


was preceded only by (Tr. 30,31): 


"T used the red light, siren, and pulled the 
car over, sir. 


XXX 
"T notified the dispatcher that I had the car, 
and approached the uperator and asked him for 
his license and registration card, more or 
less, -- 

XXX 
"Franz Veney gct out of the car, taken his 
keys with hin, and he gave me his license and 
registration card, which turned out to be his.” 


Then, while Officer Poole was questioning the driver, 
officers Mode and Clarke arrived ("matter of seconds"), 
took the other two out cf the car and searched then, and 
Clarke searched the car and found the 32 chrome pleted pistol. 
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Officer Poole: noticed appellant in the car (Tr.31); 


did not say any words of arrest to any of the three (Tr.34); 


did not draw his weapon (Tr. 34); did not talk to appellant 


(Tr.95); thought all three to be "technically" under arrest 


when the car was stopped (Tr. 35,95). 

In short, Officer Poole, did not arrest appellent 
Baylor. He approached the car and was questioning the 
operator. He didn't say anything to Baylor or to the other 
occupant--or do anything. There are numerous traffic laws 
which the auto driver could have run afoul of. Baylor 
didn't know and there was no indication to him. 

Things began to happen real quick to appellant 
Baylor when officers Mode and Clarke arrived, took him out 
of the car, searched him, and Clarke found the 32 chrome- 

pistol under the front seat. Baylor must on 
known that Mode end Clarke meant business. : 

If the later arriving two officers Mode, and Clark 
(who made the search), arrested appellant, they did so 
without any competently know probable cause. They were 
not produced as witnesses at the trial. No reason was given 


for their absence from the trial. Their depositions were 


{17} 


not produced at the trial. There was no competent evidence 
introduced to show that these detectives even knew that a 
crime had been committed, excepting for a statement by 
Officer Poole that when they arrived they told him they had 
heard the broadcast. When they came up, Officer Poole 


didn't tell them what he had heard over the radio. He 


i 
said they already knew because it was a general broadcast 
i 


on the radio, and they said so, or indicated it to him. 
This seems to de handling appellant's rights in i pathos 

| 
locse manner, accepting out of Court testimony through the 
biased testimony of the government's witness. The truth 
of which assertion was founded cnly upon his represents- 
tion of what they said or indicated. 

It must have been assumed, as Detective Parlati later 
testified, (Tr. 148) that cfficer Poole had appellant 
under arrest. But he didn't, and his testimony shows he 
didn't but detectives Mode and Clarke did. 

Are we to assume that because the circumstances 
indicate Officer Poole had probable cause for arrest that 
the later arriving officers alsc had probable Caine for 


arrest? 


It is submitted that probable cause for arrest, by 


| 
the arresting and seizing officers, shuuld have been shown 


at appellant's trial on the moticn to suppress evidence to 
justify production of evidence uncovered in connection 

with his arrest. For nothing that happened after recovery 
of the pistol could make the arrest lawful or justify the 


seizure of the pistol. Rics v. United States, 364 U.S. 253. 


Use of Appellant's Confessicn, Obtained 
in coercive circumstances during a period iof 
unnecessary delay in Arraigning hin, Abridged 
his rights against self-incrimination and | 
denied him due process under the Fifth Anend- 
ment to the Constitution. 


(With respect to point 2, appellant | 
desires the Court to read the follow- 
ing peges of the reporter's transcript: 
Tr. 58 ,69,72,78,29,92,105,108,131- 137 
inclusive, ty 153. inclusive) 


Officer Clarke, after searching the automobile in 


which appellant had been riding, and after seizing = 32 


chrome-plated pistol, turned the pistol over to Officer 


Pucle. Officer Poole turned it over to detectives Allen 
| 


and Perlati. Appellant then was taken to the scene of the 


robbery (over 2 miles distant) and presented before the 
complaining witnesses. 


Appellant was presented before the complaining 


witnesses by detectives Allen and Parlati, who had the 32 
chrome-plated pistol at the time. Before taking appellant 
into the store to be confronted by the complainants, 
Detective Allen told him the purpose was to let ea com- 
plainants look at him and that appellant's companion who 
had just previvusly been taken into the store Had been 
identified by the complainants and he had apolonieea to 
them by saying he was sorry, didn't mean to hurt anybody, 
and needed money (Tr. 141,142). : 
Whereupon Detective Allen took appellant Baylor into 
the store, displayed him in front of the complainants in 
the presence of several other police officers, and while 
holding Baylor by the belt (Tr. 137) Baylor was sddoni shady 
"Do you want to say anything to the people." Baylor, re- 
maining silent, was prodded with, "Don't you want to say 
anything." Then Baylor said, "Well, I apologize." (Tr.78). 
All of this went on after the complaining witnesses 
hed been told that the hold-up men had been cought and 
were going to be brought in one at a time for identifica- 


tion (Tr. 72,108). 


Thereafter, appellant Baylor was nprocesead" Ae 
police headquarters and taken before the U.S. Commissioner 


the next day. 


In the light of these events, and the subsequent 


recitation of appellant's confession 7 times before a 
jury, (Tr. 58,69,78,105,134,151,152) appellant's Merial", 
if indeed any he had, was held by the Metropolitan Police 
Department at the scene of the crime. By the use of 
radio transmissions and the dragnet of police persuasion 
nothing really remained to be done after the hours work, 
excepting to sentence appellant to confinement. | 

The police officers, knowing identification to be an 
elusive thing at times, may have thought it best to get 
the matter over with in a hurry. But the due processes 
of cur law require much more than the ajudications of the 
police. 

Appellant's arrest being made without a warrant, 
Rule 5 (2) FRCP ed that the arresting officer take 
hin, without any [oseas ees delay, before the nearest 


available ccmmissioner or judicial officer so that he 


could properly be informed of the complaint against hin, 
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and that he was not required to make a statement and that 
any statement made by him might be used against him. 

The next step, after such an arrest, was to see that 
appellant had the benefit of judicial information as to 
his rights. The sidewalk information imparted to appellant 
by detective Allen was no legal substitute for this. 
Greenwell v. United States, U.S. App. D. C. No. 18,193 


(decided 8/13/64). 


As the Supreme Court said in Mallory v. 25), 354 


U.S. 449, 455: 
"Circumstances may justify a brief delay 
between arrest and arraignment, as for) 
instance, where the story volunteered by 
the accused is susceptible of quick veri- 
fication through third parties. But _the 
delay must not be of a nature to give © 


opportunity for the extraction of a con- 
fession." [underscoring supplied] 

The circumstances being what they were here, there 
must have been plenty of doubt in the minds of the police 
officers as to whether appellant was one they were after. 
Maybe it can be argued that the police Sestcnaate! prodd- 
ing appellant to speak before the complaining witnesses, 
were innocuous, but they were in fact provocative; -- 


calculated to invoke an admission of guilt, and they did. 


[22] 


The apologetic confession of appellant should thus 


have been held inadmissible at the triel. Mallory, supra; 


Jones v. United States, 113 U.S. App. D.C. 256; Naples v. 


United States, 113 U.S. App. D.C. 281. 

There is no allegation here that appellant was 
pummeled into a confession. But there were all the elements 
present to coerce a statement of adrission of guile: delay 
in presentment before a judicial officer; transfer of 
custody from police officer to police officer; individual 
(from his companions) transport to the scene of the crime; 
revelation of companion's guilty statement; admonition to 
talk; confrontation by complaining witnesses along with 
the pistol evidence; held by belt in the midst gf several 
police officers. | 

Calculated opportunity upon calculated opportunity 
to elicit a confession with appellant in psychological 
circumstances where any other action would brand him as 
uncooperative; at a time when he had no idea of what his 
legal rights were, or how he could find out. 


Introduction of testimony as to this confession of 


appellant was not competent evidence and thus in complete 


[23] 


derogation of his right of due process and @ feir triel. 

Mallory v. United States, supra; McNabb v. United States, 

318 U.S. 332. 
CONCLUSION 

Use of an exhibit, at trial of appellant before a 
jury, which was uncovered through a search of an automo- 
bile in which appellant was a guest passenger, wachous 
& warrant or permission of appellant and prior to, legal 
arrest of appellant, was in derogation cf appellant's 
rights under the Fourth and Fifth Amendments to the 
Constitution of the United States. 

And the introduction of testimony at the trial re- 
citing on admission of guilt by appellant, made during a 
police orranged interrogation of appellant before complain- 
ing witnesses and prior to arraignment of appellant before 
a judicial officer, denied appellant due process to which 
he was entitled pursuant to Rule 5 (a) cf the Federal 
Rules cf Criminal Procedure and the Fifth ieendbeut to the 
Constitution of the United States. 


Failure of the Trial Court to suppress the use of 


the exhibit and the consequent fruits thereof tugether 


[24] 


with the illegally obtained confession laid the foundation 
for introduction of the exhibit and self-incriminating 
extra-jucicial statement of appellant which were ost 
material tc the consideration cf the jury's guiley verdict. 
Since the appellant was convicted upon evidence not 
properly before the jury considering appellant's ease, 
he did not have the benefit of a fair trial. He bog ectod 
personally and through his attorney, as the cireunstances 
permitted, but the entire course of the proceeding was 
governed by the ruling of the Trial Court in denying his 
riginal motion to suppress evidence and the consequent 
fruits thereof; and it appearing that appellant's con- 
fession was cbtained as a result of unnecessary delay 
arraigning him more specific cbjection thereafter was 
required. See McNabb v. United States, 318 U.S. 3325 


Waldron v. United States, 95 U.S. App. D. C. 56. 


This amounted to grievous error in appellant's tria 
| 


for which he can get no proper redress without the inter- 


vention of this Court, and the Court is urged to reverse 
and direct a proceeding to give appellant a feir trial, 


which, up to now, he has been denied. 


TEAS 


falter W. Woudside 
[25] Ce for Appellant 
(Appointed by this Court) 


44 Leesburg Pike 
Falls Church, Vi rginis 22044 


